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Charlene S. Ehret, FACHE =
Director S
James M. Quillen VA Medical Center OO
P.O. Box 4000 (Q,UJ
Mountain Home, TN 37884

Shiryll L, Durham,
President, AFGE Loca‘l 1687

James M. Quillen VA Medical Center
P.O. Box 518

Mountain Home, TN 37684

Dear Ms. Ehret and Ms. Durham:

| am responding to the issues rajsed in Ms. Ehret's memoranda of
January 14, 2009, concerning the American Federation of Government
Employees (AFGE), Local 1687 Unfair Labor Practice (ULP) Charge over the
change in tours of duty for the Community Living Center (CLC) physicians who
were placed on a rotating on-call roster Ccoverage of CLC patients after normal
duty hours and weekends, :

Sincerely yours,

A o R
erald M. Gross, M.D., FAAFP
Acting Under Secretary for Heaith
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Title 38 Decision Paper
VA Medical Center, Mountain Home, TN

VA - 09-0
FACTS:

On QOctober 15, 2008, an adverse patient outcome occurred at the Mountain
Home, TN VA Medical Center's (VAMC) Community Living Center (CLC) and an
investigation started immediately.’ An internal Peer Review and an external
VISN investigation revealed the VAMC was in violation of the American College
of Graduate Medical Education guidelines with respect to safe clinical coverage
for patients in the CLC. The Chief of Staff determined the best option to ensure
safe clinical coverage was to place CLC physicians on a rotating on-call roster of
CLC patients after normal duty hours and weekends 2

During a meeting scheduled for November 18, 2008, the Chief of Staff instituted
the fallowing guidelines to ensure safe clinjcal coverage for the CLC:

‘a. When the CLC ‘Physicians are scheduleq for the weekend coverage, they will
be provided with 3 compensatory day off the following week, This day will be

scheduled with the [Associate Chief of Staff] ACOS Extended Care prior to the
weekend. )

b. When the CLC Physicians are designated to cover g weekday on-cal|
following the end of their normal tour of duty from 4:30 pm until 8 PM, they are

ded VA laptops with VPN access ta provide safe
clinical coverage after normal duty hours and on weekends. tis important to

———

""The cvent involved a patient transferred from a med ical/surgicaI/oncology inpatient unit Ward ¢ Ground
(Ward CG) to the CLE, The patient received too much insylin inthe CLC and the resident on call who
responded (o the CLC nursing stalt's call did noy address the error, The patient was subsequently
transferred 1o (he Fmergency Department (2D) where the error was discovered by (he ED staff. Once
stabilized, (he patient was tianslerred 1o Ward CG where he expired on Qctoher 25, 2003,

* There was no docunientation presented 1o support this paragraph. The in formation comes from
paragraphs 2 and 3 of the request to the USH for a decision (hat the referenced issues are non-nggotiable
pursuant 1o 38 11.S.C. § 7422. (Attachment 3)
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note that this schedyle was proposed as a temporary solution until additional
Hospitalists could be hired. ?

is its Understanding that “Dr. Dr. Dr.

and Dr. ‘Ceepted the positions at the medical center
based on their agreement and clear understanding with the Chief of Staff that
there would be no ‘On Call Duty’ within their Scope of duties." The union alleged
violation of Article 1, section 4 of the VA/AFGE Master Agreement and requested

conditions prior to putting them in place. That Dr. Reagan immediately cease
and desist the mandate to require Extended Care Physicians to do ‘'On Call
Duty.™ - -

On January 14, 200 the Director of the Mountain Home, TN, VAMC submitteq
request to the Under Secretary for Heaith (USH) for a determination that the

collective bargaining by 38 US.C.§ 7422(b). (Attachment 3) The Director
furthier explained that ‘management has made every effort to minimize the
effects of [the] decision ta change these Physicians' schedules by offering a
rotating schedule to be on-call and pull resources from other areas to abate the
situation.”

The union did not submit a position paper to the USH.

PROCEDURAL HISTORY:

Y This infrmal it comes from Paragraph 3 of Artachment 3. There was no additiona) information or
doctument Lo evidence (he relerred 1o discussion,

! This information comes from Paragraph 6 of Attachment 3. No documentation wag submilted to evidence
this ¢laim,

2
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peer review, or employee compensation within the meaning of 38 U.S.C. §
7422(b).

- duty for the CLC physicians who were placed on rotating on-call roster coverage
of CLC patients after normal duty hours and weekends involves issues
concerning or arising oyt of professional conduct or Competence within the
meaning of 38 U.S.C. § 7422 (b),

DISCUSSION:

The Department of Veterans Affairg Labor Relations Improvement Act of 1991, -
codified in 38 U.S.C. § 7422, granted limited collective bargaining rights to Title
38 employees, but specifically excluded from the collective bargaining process
matters or questions concerning or arising out of professional competence or
conduct, peer review, and the establishment, deiermination, or adjustment of
employee compensation as determined by the USH,

38 U.S.C. § 7421 (a) authorizes the Secretary of Veterang Affairs to prescribe by
regulation the “hours of work, conditions of employment and leaves of absence"
of Title 38 medical professionals, including physicians. The Secretary has
exercised thig authority by Prescribing regulations contained in VA Directives and
Handbook 5011 relating to scheduling of Title 38 health care providers. Among
these regulations are the following: '

Handbook 5011, Pant Il, Chapter 1, paragraph 2(b), provides that “liln
Veterans Health Administration (VHA), the proper care and treatment of
patients shall be the primary consideration in scheduling tours of duty under

Handbook 5011, Part ll, Chapter 3, paragraph 2.a., provides that “[flull-time
physicians, dentists, podiatrists, chiropractors, and optometrists to whom the
provisions of this Chapter apply shall be continuously subject to call unless
officially excused by proper authority. This requirement as to availability exists
24 hours per day, 7 days per week "

Handbook 501 1. Part Il, Chapter 3, paragraph 2.d., provides that ‘[blecause of
the continuous nature of the services rendered at hospitals, the facility: - _
Direclar, or designee (in no case less than a chief of service), has the authority
to prescribe any tour of duty to ensure adequate professional care and
treatment to the patient, consistent with these provisions.. "

3
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Read together, these regulations provide that full-time physicians will be
assigned such duties on such tours as patient care needs require.

Inits ULP, the union alleges that management violated Article 1, section 4 of the
VAIAFGE Master Agreement. Atticle 1, sectjon 4, Unit Clarification states, in
relevant part:

Resolution (ADR) process.”

l The issues presented in this case are not related to whether position changes or
new positions are inside or Outside of the bargaining unit (i.e., Unit Glarification
petitions), making Article 1, section 4 irelevant in this case. However, because
management failed to present evidence that confirms that the best option to
ensure safe clinical Coverage was to have the CLC Physicians cover the CLC on
an on-call rotating schedule, there is insufficient evidence to support a finding
that the on-call rotating schedule concerned or arose oyt of professional conduct
Or competence under 38 U.s.c. § 7422

meaning of 38 UsSc § 7422 (b), because there is no supporting documentation,
the USH has no factual basis for determining that the on-call rotating schedyle
was based on patient care needs, and is therefore unable to conclude that this
matter is excluded by section 7422.

" Paragraph 3 of the Request for 38 U.sc. § 7422(b) Determination states, in relevant part, "The
Chief of Staff determined the hegt Option to ensure safe clinical COverage was (o have the CLC
Physicians cover the CLC on an on-cail rotating schedule, until other options requiring more
resources can be exercised "

The Office of Labor Management Relations contacted the meadical center on numerous

aQccasions reqguesting supporting documentation but never received any additional information,
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RECOMMENDED DECISION

coverage of CLC patients after normal duty hours ang weekends involves issues
concerning or arising out of professional conduct or competence (dirgct patient
care) within the meaning of 38 U.S.C. § 7422 (b).

APPROVED g,/ DISAPPROVED

TOTAL P.@7



